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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. W.A.
DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA AND
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
THE NATURAL RESOURCES FOR
THE STATE OF OKLAHOMA,

Plaintiff,

v. Case No. 05-CV-00329 GKF-SAJ

TYSON FOODS, INC,, TYSON
POULTRY, INC., TYSON CHICKEN,
INC., COBB-VANTRESS, INC., CAL-
MAINE FOODS, INC., CAL-MAINE
FARMS, INC., CARGILL, INC,,
CARGILL TURKEY PRODUCTION,
LLC, GEORGE'S, INC., GEORGE'S
FARMS, INC., PETERSON FARMS,
INC., SIMMONS FOODS, INC., and
WILLOW BROOK FOODS, INC,,

Defendants.

AL SAUNDERS’ MOTION TO QUASH SUBPOENA
AND BRIEF IN SUPPORT

Comes now non-party Al Saunders (“Saunders”) by and through his attorneys, Hall Estill,
Hardwick, Gable, Golden & Nelson, P.C., Michael Graves, and Ken Williams and respectfully
submits this Motion to Quash, or alternatively, Motion to Schedule Testimony regarding the
subpoena delivered to Hall Estill on September 10, 2009, and requiring Saunders’ testimony at

the trial scheduled to begin on September 24, 2009', because said Subpoena: (i) is unduly

' When counsel for the Plaintiff contacted Mr. Saunders’ counsel to see if he would accept the subpoena on
Mr. Saunders’ behalf, he informed said counsel that the trial would begin on September 24, 2009.
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burdensome and calls for the an unacceptable risk to Saunders’ livelihood, and (ii) requires
Saunders to violate his contractual and statutory duties. Accordingly, the Subpoena should be

quashed.

INTRODUCTION

On September 10, 2009, Plaintiff, State of Oklahoma served its Subpoena on Saunders
seeking to compel his testimony regarding his poultry growing operation. (See Subpoena,
attached hereto as Exhibit “4”.) The trial of this action is scheduled to begin on September 24,
2009. Since issuing the Subpoena, Plaintiff has stated that it does not anticipate calling any
poultry grower to testify before mid-October 2009. However, due to the unique circumstances of
Saunders’ poultry growing operation, any requirement to testify prior to November 6, 2009
would be unduly burdensome. Saunders objects to this Subpoena, and requests that the
Subpoena be quashed, or in the alternative, modified so that Saunders is excused from testifying

in this case prior to November 6, 2009.

ARGUMENT AND AUTHORITIES

I. Applicable Rules of Civil Procedure

Rule 45(c)(3)(A) governs motions to quash subpoenas and provides that “[o]n timely
motion, the court by which a subpoena was issued shall quash or modify the subpoena if it ...
(iv) subjects a person to undue burden.” Fed. R. Civ. P. 45(c)(3)(A)(iv). The Subpoena in the
present action was issued to compel trial testimony, and courts have promulgated few opinions
regarding challenges to such subpoenas.

1L Applicable State Law

Saunders’ business involves accepting newly hatched fowl and caring for them until they
are ready to be returned to the poultry company. This arrangement is governed by the contract

between Saunders and the poultry company as well as the law of bailment, in general, and
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bailment of live animals, in particular. 15 Okla. Stat. §§ 454, 466. Under these statutes,
Saunders is obligated to use at least ordinary care to provide suitable food and shelter for the
bailed animals. /d. Therefore, the standard of ordinary care for these animals is defined by the
requirements to provide sustenance and shelter suitable for the birds and in accordance with
Saunders’ contract with the poultry company.

HI. This Subpoena Is Unduly Burdensome Because It Requires Violation of State Law
and Poses an Unduly Burdensome Business Risk

On September 14, 2009, Saunders accepted his regular placement of newly hatched fowl.
Plaintiff’s request for the testimony of Al Saunders requires that he be present at the courthouse
during a time while he has birds growing in his poultry houses. Leaving the poultry houses to
attend trial is inconsistent with Saunders’ duty of care as a bailee for live animals. /d.; See also,
Chambers v. Morgan, 671 P.2d 89, 91 (Okla. Civ. App. 1983). By accepting and growing these
birds, Saunders acts as a bailee for living animals and must conform his conduct to satisfy the
governing statute. 15 Okla. Stat. § 454. To satisfy this standard requires constant vigilance and
the presence of an individual who can make the necessary adjustments or repairs to the animals’
food and shelter. (See Affidavit of Al Saunders, Exhibit “B" attached hereto.) It would be a
violation of state law for a poultry grower to neglect these duties and violate this standard of
care. Attending a trial would keep Saunders away from the poultry house for at least several
hours each day his presence was required. Saunders would then be unable to fulfill his
contractual and statutory duties. Therefore, the subpoena is unduly burdensome and should be
quashed.

The poultry houses where the birds reside are designed with the needs and fragility of
developing birds in mind. The houses use computers to control the poultry barn environment

and food delivery, and these computers require near constant monitoring. This monitoring is
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necessary to allow for rapid repairs or environmental condition corrections in case of equipment
failure. Were Saunders to be away from the houses for more than 2 to 3 hours while the birds
are very young, there is a danger that the entire flock could be lost.” This risk increases as the
birds grow, and, after the birds are 4 weeks old, Saunders must be able to reach the poultry barn
within fifteen minutes to handle any problems in the bird houses. At this stage, if the alarms on
the house’s environmental control system were to sound and Saunders could not reach the
poultry barns in time to make the necessary corrections, the entire flock would be lost. Because
the houses are only able to handle about 5 flocks a year, the loss of a flock would represent the
loss of about 20% of Saunders’ yearly income. Moreover, the loss of a flock would place
Saunders at risk of losing his poultry growing contract. Further, the poultry growing operation is
such that Saunders can only operate it profitably as a one-man undertaking. Saunders has no one
else with knowledge of the equipment to look after the birds in his absence. (See Exhibit “B.”)

Taken together, these facts demonstrate that being away from his chicken houses for an
extended period of time while the houses contain a flock of chickens poses an unacceptable risk
and an undue burden on Saunders. The risk of loss of the flock and the subsequent risk of loss of
his livelihood is much more than that encountered by most people who are called to testify.
Accordingly, the subpoena should be quashed.

Iv. Judicial Precedent Does Not Bar Saunders’ Request to Quash Plaintiff’s Subpoena

The standard to quash a subpoena to testify is high. In Fisher v. Ford Motor Company,
178 F.R.D. 195 (N.D. Ohio 1998), the Court refused to quash subpoenas served on treating
physicians to testify at depositions regarding their factual treatment decisions. The physicians

argued that they should not be required to testify for only the standard witness fee because they

? Mr. Saunders’ poultry houses are approximately an hour and thirty minutes driving time from the courthouse.
Accordingly, it would be a physical impossibility for Mr. Saunders to be able to testify within this narrow window
of availability.
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would be losing income during that time. In spite of these income losses, the Court held that,
“The law nonetheless imposes an obligation on all witnesses to provide their testimony. No
exceptions are made for hardship, inconvenience, unfairness, or professional status.” /d. at 199;
See also Mangla v. University of Rochester, 168 F.R.D. 137 (W.D.N.Y. 1996).

The Court made clear that the doctors could not refuse to testify due to their loss of
income. However, the argument presented by the doctors in Fisher is not the same as that
presented here by Saunders. First, Saunders has not refused to testify and only seeks to have the
burdensome requirements of the Subpoena lifted. Second, unlike the doctors who would lose the
income generated over a day or two, Saunders runs an unacceptably high risk of losing a flock
which would be the equivalent loss of 2% months of income. Moreover, the risk of losing the
contracts sustaining his poultry growing operations is an even greater risk than that borne by
others merely for testifying at trial. Under these circumstances, Saunders could “suffer [far]
more inconvenience than many other citizens called forward to be deposed or testify as a trial
witness in a matter in which they have first hand factual knowledge.” Mangla, 168 F.R.D. at
140.

As a non-party to this action, Saunders should be granted particular protection from
undue burden. Requiring Saunders to testify at trial while he has a flock of birds in his care
poses an unacceptable risk to Saunders’ entire livelihood. Accordingly, the subpoena places an
undue burden on Saunders and should be quashed.3

V. The Subpoeana Could be Modified to Reasonably Ensure that Saunders Has No
Birds On Site When Called to Testify

As stated above, Saunders has not refused to testify and only seeks to have the undue

burden of the Plaintiff’s subpoena relieved. This relief could also be accomplished, in the

* In addition, the Plaintiff took Mr. Saunders deposition in October 2006. Accordingly, there is no pressing need for
Mr. Saunders’ in-court testimony.
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alternative, by modifying the subpoena. Once the flock presently on site is sufficiently grown
and out of the house, Saunders would be free to testify until another flock arrives. This typically
allows a window of 2 to 3 weeks between resident flocks. (See Exhibit “B.").

It is axiomatic that court proceedings, depositions, and hearings are often scheduled for
the convenience of the Court and the participants. This matter is no different. As shown above,
it is far more than “inconvenient” for Saunders to testify while he has a flock in his bird houses.
Further, the anticipated length of the trial in this matter will allow for great flexibility as to when
witnesses can testify. Saunders anticipates that the flock currently residing in his bird houses
will be shipped out no later than November 5, 2009. Accordingly, as an alternative to quashing
the subpoena, Saunders requests that the subpoena be modified to require his testimony no
earlier than November 6, 2009 and no later than November 20, 2009.

CONCLUSION

For the reasons stated above, Saunders requests that the Court quash the Subpoena dated
September 9, 2009 or, alternatively, modify the subpoena so that Saunders’ testimony may not

be compelled until November 6, 2009 but before November 20, 2009.
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Respectfully submitted,

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

s/ Michael D. Graves

Michael D. Graves, OBA #3539

D. Kenyon Williams, OBA #9643
320 South Boston Avenue, Suite 200
Tulsa, OK 74103-3706

Telephone: (918) 594-0400
Facsimile: (918) 594-0505

Email: mgraves@hallestill.com
ATTORNEYS FOR NONPARTY,
AL SAUNDERS




Case 4:05-cv-00329-GKF-PJC  Document 2640 Filed in USDC ND/OK on 09/23/2009 Page 8 of 13

CERTIFICATE OF SERVICE

I certify that on the 23" day of September, 2009, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly burch@oag.state.ok.us
Tina L. Izadi, Assistant Attorney General tina_izadi(@oag.state.ok.us

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver
David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock
Miller Keffer & Bullock

Michael G. Rousseau
Jonathan D. Orent
Fidelma L. Fitzpatrick
Motley Rice LLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Gordon D. Todd

doug_wilson@riggsabney.com,
driggs(@riggsabney.com
rgarren@riggsabney.com
sweaver(@riggsabney.com
dpage(@riggsabney.com

rnance({@riggsabney.com
sgentry(@riggsabney.com

rmiller@mkblaw.net
Ibullock@mkblaw.net

mrousseau(@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

Iwardi@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
lheath@motleyrice.com
cxidis@motleyrice.com
imoll@motleyrice.com

sjantzen(@ryanwhaley.com
pryan{@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen(@sidley.com
twebster@sidley.com
gtodd@sidley.com
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Erik J. Ives eives@sidley.com

Sidley Austin LLP

Robert W. George robert.george(@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jeriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue lzeringue@pmrlaw.net
David C .Senger dsenger(@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC.

George W. Owens gwo(@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves(@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson(@bassettlawfirm.com
Woody Bassett whbassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley(@cwlaw.com

Conner & Winters, P.C.

Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk

Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker Jjtuckercourts@rhodesokla.com
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Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com
Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry(@thewesetlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com

Bruce Jones bjones@faegre.com

Krisann Kleibacker Lee kklee@baegre.com

Todd P. Walker twalker@faegre.com

Faegre & Benson LLP

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
A. Scott McDaniel smcdaniel@mbhla-law.com

Nicole M. Longwell nlongwell@mhla-law.com

Philip D. Hixon phixon@mbhla-law.com

McDaniel, Hixon, Longwell & Accord, PLLC

Sherry P. Bartley sbartley(@mwsgw.com
Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C.
COUNSEL FOR DEFENDANT PETERSON FARMS, INC.

William B. Federman wiederman(@aol.com
Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Charles Moulton charles.moulton(@arkansag.gov

Jim DePriest Jim.depriesti@arkansasag.gov

Office of the Attorney General

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz@shb.com
Cary Silverman csilverman(@shb.com

Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad(@uschamber.com

National Chamber Litigation Center, Inc.
COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
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James D. Bradbury jim@bradburycounsel.com

James d. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE FEEDERS
ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS ASSOCIATION
OF DAIRYMEN

A. Diane Hammons dhammons@cherokee.org

I also hereby certify that I served the attached document by United States Postal Service, proper

postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

Thomas C. Green

Sidley Austin Brown & Wood LLP
1501 K Street NW

Washington, DC 20005

Timothy T. Jones

Tyson Foods Inc.

2210 W. Oaklawn Drive
Springdale, AR 72762-6999

John E. and Virginia W. Adair Family Trust
Route 2 Box 1160
Stilwell, OK 74960

Cary Silverman

Shook Hardy & Bacon LLP
600 14" Street NW, Suite 800
Washington, D.C. 20005-2004
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Cherrie House
P.O. Box 1097
Stilwell, OK 74960

David Gregory Brown

Lathrop & Gage LC (Jefferson City)
314 E High Street

Jefferson City, MO 65101

Donna S. Parker
34996 S 502 Road
Park Hill, OK 74451

Doris Mares
14943 SE 15" Street
Choctaw, OK 73020-7007

G. Craig Heffington
20144 W Sixshooter Road
Cookson, OK 74427

George R. Stubblefield
HC-66, Box 19-12
Proctor, OK 74457

Gordon W. and Susann Clinton
23605 S Goodnight Lane
Welling, OK 74471

Jerry M. Maddux

Selby Connor Maddux Janer
P.O.Box Z

Bartlesville, OK 74005-5025

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Jonathan D. Orent
Motley Rice LLC
321 S Main Street
Providence, RI 02940

Marjorie Garman
19031 US HWY 412
Colcord, OK 74338-3861

Randall E. Kahnke

Faegre & Benson

90 S 7" Street, Suite 2200
Minneapolis, MN 55402-3901
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Richard E. Parker
34996 S 502 Road
Park Hill, OK 74451

Robin L. Wofford
Route 2, Box 370
Watts, OK 74964

Steven B. Randall
58185 County Road 658
Kansas, OK 74347

Victor E. Schwartz

Shook Hardy & Bacon LLP
600 14™ Street NW, Suite 800
Washington, D.C. 20005-2004

William House
P.O. Box 1097
Stilwell, OK 74960

s/ Michael D. Graves
Michael D. Graves
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